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Virginia Administrative Process Act Article 1 and Article 2 Study 

ALAC will form a work group to study and update Article 1 and Article 2 of the Virginia Administrative Process Act. ALAC has identified a grammatical issue in § 2.2-4012 B, along with several other items which may require clarification, including the definition of “adverse effects” in § 2.2-4007, and comment periods after the deletion of a guidance document and after the publication of a final adopted regulation. ALAC will work with the Department of Planning and Budget and other stakeholders to review these issues and will continue to study Article 1 and Article 2 for additional issues. 

Preservation of Error Doctrine

ALAC previously formed a work group to study how the preservation of error doctrine and the procedural default rule apply in the regulatory context. The work group initiated a survey of other state codes on the preservation of error doctrine and procedural default and will continue collecting data. 

Harmless Error Doctrine 

ALAC previously formed a work group to discuss amending language on harmless error in § 2.2-4027 to more closely conform with federal law and other state laws. The work group will continue to study this issue and further refine the language.
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Examples of potential clarification to the Administrative Process Act (APA):
1. Definitions
· In § 2.2-4007.04 A1, because the definition of "Small Business" differs from other Code definitions (at §§ 2.2-1604 and 2.2-4310), data from the Departments of Small Business and Supplier Diversity, and General Services, are not usable.
· In §§ 2.2-4007.04 and 2.2-4007.1, are “adverse effect” and “economic impact” synonyms?
· Does “regulation” correspond to a single VAC chapter, or sections thereof[footnoteRef:1]? [1:  See Melendez v. State Board of Health, Henrico CL17-1164 (2019). ] 


2. Exemptions
· May an exemption be used to exempt a program from rulemaking altogether, or just exempt the resulting rule from the APA?[footnoteRef:2]  [2:  See OAG certification memo. ] 

· Do the exemptions in §§ 2.2-4002 and 2.2-4006 apply to currently effective regulations (e.g., thus exempting them from petitions and periodic reviews) to the process of adopting regulations (e.g., a fast-track regulation), or to both?  

3. Timeframes and Dates
· Do comment periods begin “after publication” (i.e., the next day) or “on the date of publication” (i.e., the same day). See §§ 2.2-4002.1 B, 2.2-4007 C, 2.2-4007.01 A, 2.2-4007.03 A, 2.2-4007.06, 2.2-4007.1 F, 2.2-4012.1, 2.2-4013 D, 2.2-4014 A.)
· In § 2.2-4011: when is the “enactment” date? (The day the Governor approves a bill? And on a reconvened day, when the bodies agree to Governor’s amendments?)

4. Applicability
· In § 2.2-4002.1, guidance documents are issued by an “agency,” which is a defined term. Thus, may only agencies that are "empowered by the basic laws to make regulations or decide cases" issue a guidance document? 
· In § 2.2-4007.1, do subsections D and E apply to “all regulations” or only to those that have an “impact on small businesses”?
· In § 2.2-4011 A, does “approval” apply to the “consultation” with OAG or the “discretion” of the Governor? In other words, may OAG unilaterally “disapprove” the use of an emergency?

5. Organization
· If §§ 2.2-4007.01 through 2.2-4007.06 represent the promulgation process, might they be in a stand-alone “Part” that clearly delineates the adoption process?
· Could similar sections be combined, such as combining § 2.2-4017 and § 2.2-4013 to form a single EO section?	





























APA Article 1 and 2 Contents

· Article 1. 
General Provisions
§ 2.2-4000 Short title; purpose
§ 2.2-4001 Definitions
§ 2.2-4002 (Effective until September 1, 2026) Exemptions from chapter generally
§ 2.2-4002 (Effective September 1, 2026) Exemptions from chapter generally
§ 2.2-4002.1Guidance documents
§ 2.2-4003 Venue
§ 2.2-4004 Severability
§ 2.2-4005 Review of exemptions by Joint Legislative Audit and Review Commission; Joint Commission on Administrative Rules

· Article 2. 
Regulations
§ 2.2-4006 Exemptions from requirements of this article
§ 2.2-4007 Petitions for new or amended regulations; opportunity for public comment
§ 2.2-4007.01 Notice of intended regulatory action; public hearing
§ 2.2-4007.02 Public participation guidelines
§ 2.2-4007.03 Informational proceedings; effect of noncompliance
§ 2.2-4007.04 Economic impact analysis
§ 2.2-4007.04:01 Notice required of certain departments
§ 2.2-4007.05 Submission of proposed regulations to the Registrar
§ 2.2-4007.06 Changes between proposed and final regulations
§ 2.2-4007.07 State Air Pollution Control Board; variances
§ 2.2-4007.1 Regulatory flexibility for small businesses; periodic review of regulations
§ 2.2-4007.2 Regulations requiring the submission of documents or payments
§ 2.2-4008 Repealed
§ 2.2-4009 Evidentiary hearings on regulations
§ 2.2-4010 Pilot programs for regulations imposing local government mandates
§ 2.2-4011 Emergency regulations; publication; exceptions
§ 2.2-4012 Purpose; adoption; effective date; filing; duties of Registrar of Regulations
§ 2.2-4012.1 Fast-track rulemaking process
§ 2.2-4013 Executive review of proposed and final regulations; changes with substantial impact
§ 2.2-4014 Legislative review of proposed and final regulations
§ 2.2-4015 Effective date of regulation; exception
§ 2.2-4016 Withdrawal of regulation
§ 2.2-4017 Periodic review of regulations
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